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The below mentioned appeals have been Iiled by the Appellants

lhereinafier refetredto as "Appellant No' I to Appellant No' f"' as detailed

in Table below) against Order-in-Original No' |7IADC/AKS l2O2O-21 dated

29 .O1.2O2L (llereinaiter referred' to os 'impugned orderJ passed by the

Additional Commissioner, Central GST and Central E:rcise' Rajkot

(lereinafier refered' to as 'adjudicating authority) :-

Shri chetankumar
Hareshbhai SoriYa,

Director of M/s Alive Tile

Pvt. Ltd.,
SurveY No. 6O4/P7,

Ghuntu, LalhdhirPur
Road, BA National

HighwaY, Morvi-363642

2. The facts of the case, in brief, are t4at Appellant No. 1 was engaged

in manufacture of Ceramic Floor & Wall Tites falling under Chapter Sub

Heading-No' 69089090 of the Central Excise Tariff Act' 1985 and qras

ffi;] -i*tr" Excise Registration No' AAAFF94 1 scxMoo 1' Intelligence

I gatlrered by t'[e Directotti" C"t'"t'1 of Central Excise Intelli gence ' Zonal

i.; Page 3 of 77

M/s Alive Tile Pvt.

Survey No. 604 lP7 '
Ghuntu, LakhdhirPur
Road, BA National
HighwaY, Morvi-363642

Ltd.,

Appellant No. 1v2l4t IRAJ 12027i

Appellant No.2v2l421RAJl2o2r2

Panchotia,
Director of M/s Alive Tile

Pvt. Ltd.,
Survev No. 604 lP7 '
Ghun-tu, LakhdhirPur

n""a' 8A National

HighwaY, Morvi-363542

Shri Raj anikartt

Appellart No.3v2l43IRAJ l2o2r1)

KanikasniYa,
Director of M/ s Alive TiIe

Pvt. Ltd.,
SurveY No. 60alP7,
Ghuntu, LakhdhirPur
Roa.d, 8A National

Ulgtt*"Y, Morv i- 363642

Shri Kishorbhai L

Appellant No.3
Y2l44IRAJ l2o2t

4

of the|lame 8r
si.
No,.
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Unit, Ahmedabad (DGCEI) indicated that various Tile manufacturers of

Morbi were indulging in malpractices in connivance with Shroffs / Brokers

and thereby engaged in large scale evasion of Central Excise duty.

Simultaneous searches were carried out on 22.12.2O15 at the premises of

Shroffs in Rajkot and Morbi and various incrirninating documents were

seized. On scrutiny of said documents and Statements tendered by the said

Shroffs, it was revealed that huge amounts of cash were deposited from a-11

over India into bank accounts managed by said Shroffs and such cash

amounts were passed on to Tile Manufacturers through

Brokers/ Middlemen/ Cash Handlers. Subsequently, simultaneous searches

were carried out on 23.12.2OL5 and 31.12.2015 at the prerrrises of

Brokers/Middlemen/Cash Handlers engaged by t}re Tile manufacturers

and certain incriminating documents were seized.

2.1 Investigation carried out revealed that the Shroffs had opened bank

accounts in the names of their firms and passed on the bank account details

to the Tile manufacturers through their Brokers/hiliddlemen. The Tile

malufacturers furthen passed on the bank account details to their

customers/ buyers with instructions to deposit the cash in respect of the

goods sold to them without bills into these accounts. After depositing the

cash, the customers used to inform the TiIe manufacfurers, who in turn

would inform the Brokers or directly to the Shroffs. Details of stich cash

deposit along with the copies of pay-in-slips were communicated to the

malufacturers by the Customers. The Shroffs on conlirming ttre receipt of

the cash in their bank accounts, passed on tlte cash to the Brokers after

deducting their commission from it. The Brokers further handed over the

cash to the Tile manufacturers after deducting their commission. This way

the sale proceeds of an illicit transaction was routed from buyers of goods

to Tile manufacturers through Shroffs and Brokers.

2.2 During scrutiny of documents seized from the ofiice premises of N{/s

K.N. Brothers, Rajkot, Shroff, and Shri Thakrsi Premji Kasundra (alias

Kasudra Kaka) Proprietor of M/s Gyatri Enterprise, Morbi, Broker, it was

revealed that the said Shroff had received total amount of Rs. 5,48,75,340/-

in thejr bank accounts during the period from November, 2O 15 to

December, 2015, which were passed on to Appellant No' 1 in cash through

Shri Thakrsi Premji Kasundra (alias Kasudra Kaka), Proprietor of M/s

Gayatri Enterprise, Morbi, Broker. The said amount was alleged to be sale

proceeds of goods removed clandestinely by Appellant No. 1.

Page 4 of 27
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3. Show Cause Notice No. DGGII?/,UlGr-D136-159 12019-20 dated

4.5.2O1g was issued to Appellant No' 1 calling them to show cause as to

why Central Excise duty amounting to Rs' 68,41,O66/- should not be

demanded and recovered frorn them under proviso to Section 11A(4) of the

erstwhile central Excise Act,1944 (fuereinafier ieferred to as "Acf') along

with interest under Section 11AA of the Act and also proposing imposition

ofpenaltyunderSectionllACoftheActandlineinlieuofconfiscation

under Section 34 of the Act' The Show Cause Notice also proposed

imposition of penalty upon Appellant No' 2 to Appellant No' 4 under Rule

26(1)oftheCentralExciseRules,2OO2(hereinafierreferredtoas"Rules")'

S.lTheabovesaidShowCauseNoticewasadjudicatedvidethe

impugned order veherein the demand of Central Excise duty amounting to

Rs. 68,41,066/- was conlirmed under Section 11A(4) along with interest

under Section 11AA of the Act' The impugned order imposed penalty oI Rs'

Rs. 68,4L,066/- under Section 11AC of the Act upon Appellant No"1 with

option of reduced penalty as envisaged under provisions of Section 11AC of

tlre Act. The impugned order also imposed penalty of Rs' 5'o0'0oo l- eact:,

upon Appellant No. 2 to Appellant No' 4 under Rule 26(1) of the Rules'

4. Being aggrieved with the impugned order' Appellant Nos' 1 to 4 have

preferred appeals on various grounds' inter alia' as below :-

Appellant No. 1:-

(1) The adjudicating authority has relied upon Statements of Shroff'

Middleman / Broker and Partners while confirming the demand

' raised in the show' cause notice' However' the adjudicating

authority has passed the order without allowing cross examination

of Departmental witnesses in spite of specific request made. for the

same.Itissetfledpositionoflawttratanystateinentrecorded

under Section L4 of the Central Excise Act' 1944 can be admitted

as evidence only when its authenticity is established under

provisions of Section 9D(1) of the Act and relied upon following

case laws:

(alJ.K.CigarettesLtd'Vs.CCE-2009(21?\PI189(Del).

i;i 
"il):;;ilJ 

zrr:::",1,-, ,3llf"1ilf ,1In'[ 1i)* ''
(c) Ambika Internauonal
iat o-r"cf, Industries - ?016 fssb) B'L't' 2o9 (P & H)

i"i a.rdr.*^., Timber r"o'I"tli 
"-- 

io 1 5-TI oI' 5 S-sc -c x

3 ;uffi#t r.." p"t' r-tiloro 1zss1 E'L r' 4e6 (A1l')

Page 5 of 27
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(iv)
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Appea I N a : ll XJ4't -'44/R 11 i nA 2'i

In view of the provisions of Section 9D of the Central Excise Act,

1944, and settled position of law by way of above referred

judgments, since cross examination of departmental witnesses

were not allowed their statements cannot tre relied upon while

passing the order and determining the dut5r amount payable by it.

Especially when, there is no other evidence except so called oral

evidences in the form of those statements and un-authenticated

third party private records. Therefore, in view of the atrove,

impugned order passed by the learned Joint Commissioner is

liable to be set aside on this ground too.

That the adjudicating authority has not neutrally evaluated the

euidences as well as submission made by it but heavily relied upon

the general statements of Shroff, Middleman/Broker, statements

of partners as well as only scan copy of private records of Shri

Thakarshi Premji Kasundra and K. N. Brothers reproduced in the

SCN. He has not seen that Shri Chetankumar Hareshbhai Soriya,

Director of Appellant, has fiIed affidavit dated 11.07.2020 to the

effect that they have not manufactured and cleared Ceramic Tiles

as mentioned in the impugned SCN without issuing Central Excise

invoices and without payment of duty; that neither he nor their

other partners have received any cash as mentioned in the SCN.

That root cause of investigation which lead to demand of Central

Excise duty viz. Bank Statements of various bank accounts (like 8

Scanned Images at page 8 to 15 of Investigation Report (Annexure

A') to the SCN) referred in Statement dated 23.12.2015 of Shri

Lalit Ashumal Gangawani, Actual Owner of M/s. K. N. Brothers,

Rajkot, artd also other bank accounts referred in Annexure - A to

the SCN are neither supplied with SCN nor relied upon for

demanding the duty. The same are neither seized from the

prernises of M/ s. K. N. Brother nor produced by any of the person

viz. owner of M/s K.N. Brother during recording of their

statements. When ttre source of the amount received by the Shroff

is not relied upon, how documents of middleman/ broker cal be

relied upon? Certainly, same cannot be relied upon as Annexure -
A is said to have been prepared on the basis of said two documents

viz. Bank Statements of Shroff based at Rajkot and Daily Sheets

maintained by the middlemen/brokers of [1lorbi. In absence of

Page 6 of 27
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relying upon proof of receipt of fund by Shroff it calnot be

presumed that middlemen/brokers had received the funds which

were distributed to tile manufacturer'

That the adjudicating authority based on the scan copy of certain

bankaccountsofshroffandscancopyofprivaterecordsof

middleman/broker and general statements of Shroff and

middlemal/ broker tried to discard vital discrepancies raised by

the appellant without any cogent grounds ' There is no link

betweenthebankaccountsofShroffandprivaterecordsof

middleman/broker. Therefore, in absence of receipt of cash by the

Shroff, link of such palrment to middleman / broker ald payment

of cash to appellant, it is erroneous to uphold the allegations

against appellant' He not only failed t-o judge the allegations'

documenta4/ evidences and defence neutrally but also failed as

quasi-judicial authority and following principal of natural justice

Uy p"""i.rg speaking order as well as following judicial discipline

too. Therefore, tnpugned order passed by him is liable to be set

aside on this ground too'

That the investigadon has prepared Annexure - A to the SCN

based on the private records of Shri Thakalshi Premji Kasundra

i.e. loose papers wherein wherever "'Maniyar" Alive Chetanl' Alive

Chandresh, Alive Montu, Alive Sanay' AlM-Chandresh' MU'KE'

AL M+C, Progress, Alive Ketan' Girish M Jatin' ALK 4 Montu'

RKS/A-I Amin-II, Adk-Montu' A'O'satyam-D' JTS Prabhu' BBV-

Jaydeep, Prshant-Ray' and HYDBK Kumar etc'" is written are

consideredasentriesofappellant.Theinvestigationhasrelied

upon statement of Shri Thakarshi Premji Kasundra wherein he

stated that above mentioned persons were coming for collecting

the case on behalf of 'Atve'' It is surprising that how a7O years

old man can give such details i'e' name of 25 tile manufacturers

atd 25 persons coming to him with 25 code names? Actually'

investigation has put nalnes' codes etc' in his mouth so as to

fabricate the case against the tile manufacturers'

That in the entire case except for so called evidences of receipt of

money from the buyers of tiles that too wittrout identity of buyers

o! the goods as well as identity of receiver of such cash from the

(vi)

(vii)

Page 7 of 27
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Appeal No : VA41 -4NR A-t/2A2"!

middleman, no other evidence of manufacture of tiles,

procurement of raw materials ilcluding fuel and power for

manufacture of tiles, deployment of staff, manufacture,

transportation of raw materials as well as finished goods, payment

to all including raw material suppliers, transporters etc. in cash,

no inculpatory statement of manufacturer vtz. appellant, no

statement of arly of buyer, no statement of transporters who

transported raw materials, who transported finished goods etc. are

reiied upon or even available. It is setfled position of law that in

absence of such evidences, grave allegations clandestine removal

cannot sustain. It is also settled position of law that grave

allegation of clandestine removal cannot sustain on the basis of

assumption and presumption and relied upon following case laws:

(a) Synerg; Steels Ltd.- 2o2o (3721 ELT I29 (Tri. - Del.)
(b) Savitri Concast Ltd. - 2015 (329) ELT 213 (Tri. - Del.)
(c) Aswani & Co. - 2Ol5 (327\ ELT 8i (Tri. - Del.)
(d) Shiv Prasad Mills Pvt. Ltd. - 2015 (329) ELT 2s0 (Tri. - Del.)
(e) Shree Maruti Fabrics - 2Ol4 (311) ELT 345 (Tri. - Ahmd.)

That it is not a matter of dispute that Tiles were notilied at Sr. No.

58 and 59 under Notilication No. 49/2OO8-C.E.(N.T.) dated

24.12.2008 as amended issued under Section 4A of the Central

Excise Act, 1944. Accordingly, as provided under Section 4A ibid

duty of excise was payable on the retail sale price declared on the

goods less permissible abatement @ 45%. Thus, dut5r of excise was

payable @ 1236% (up b 2a.O2.2015) and @ L2.5OV, with effect

from 01.03.2015 on the 55% of retail sale price (RSP/MRP)

declared on the goods/packages. That the investigation has

nowhere made any attempt to Iind out actual quantity of tiles

manufactured and cieared clandestinely. No attempt was made to

know wheiier goods were cleared with declaration of RSP/MRP or

without declaration of RSP/MRP on the goods/packages' There is

no evidence adduced in the impugned show cause notice about

any case booked by t}le metrolory department of various states

across India against appellant or other tile manufacturers that

goods were soid by it without declarirg RSP/IvIRP' Though there

is no evidence of manufacture and clearance of goods that too

without declaration of RSP/ IvIRP it is not only alleged but also duty

is assessed considering the so caled alleged realised value as

abated value without any iegal backing' Neither Section 4A ibid

Page I of 77

b



(ix)

Appeal N o : V2/ 4't -44/R'A,l / 2{, 21

norrulesmadetlrereunderprovidesliket}rattoassessdutyby

taking realised value or tralsaction value as abated value and the

investigation has failed to follow the said provisions' Therefore'

sake of argument it is presumed that if RSP/ MRP was not declared

on packages then also it has to be determined in the prescribed

manner i.e. as per Section 4A(4) read with Rule 4(i) of Central

Excise (Determination of Retail Sale Price of Excisable Goods)

Rules, 2008 ald not by any other manner' As per the said

provisions, highest of the RSP/MRP declared on the goods during

the previous or succeeding months is to be taken for the purpose

of assessment and in absence of other details of qualtity etc' such

realised value duty calnot be quantified' In any case duty has to

be calculated after allowing abatement @ 45o/o '

That all the allegations are baseless and totally unsubstantiated'

therefore, question of alleged supprossion of facts etc' also does

notarise.Noneofthesituationsuppressionoffacts'wilful.mis-

statement, fraud, collusion etc' as stated in Section 11A(4) of the

Central Excise Act, 1944 exists in the instant case but it is alleged

suppression of facts in the impugned notice based on the above

referred general allegation'

t No. to 4:-

(i) Their firm has already filed appeal against the impugned

(i0

(iii)

order as per the submission made'therein contending that

impugned order is liable to be set aside in limirue ar,d

therefore, order imposing penalty upon them is also liable to be

(iv)

Page 9 of 77

set aside.

That it is a'settled position of law that for imposition of penalty

r:nder Rule 26, incr-:Ipatory Statement of concern person must

be recorded by the investigalion' However' in the present case'

no statement was recorded during investigation arld h6nce' no

penalty carn be imposed under Rule 26'

That no penalty is imposable upon them under Rule 26(1) of

tlre Central Excise Rules, 2OO2 ' asthere is no reason to believe

on their part that goods were liable to confiscation'

That there is no single documentary evidence to sustain the

allegations; that the seized documents are not at all sustainabie

as evidence for ttre reasons detailed in reply filed by the

Ib
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Appellant No. 1. Investigating officers has not recorded

statement of any buyers, transporter, supplier etc. Allegation

of clandestine manufacture and removal of goods itself is

fallacious.

{ul 
' That even duty demand has been worked out based on adverse

inference drawn by investigation from the seized documents

which itself are not sustainable evidence for various reasons

discussed by their firm i.e. Appellant No. I in their reply; that

under the given circumstances no penalt5r can be imposed

upon them under Rule 26 ibid and relied upon the following

case laws:

(a) Manoj Kumar Pani - 2O2O (260) ELT 92 (Tri. Delhi)
(b) Aarti Steel Industries - 2o10 (262], ELT 462 $n. Ivlumbai)
(c) Nirmal Inductomelt Pvt. Ltd. - 2010 (259) ELT 243 (Tri.

Delhi)

(vi) In view of above, no penalty is imposable upon them under Ruie

26 of the Central Excise Rules, 2OO2.

4. Personal Hearing in the matter was scheduled on 16.11.2O2 1. Shri

P.D. Rachchh, Advocate, appeared on behalf of Appellant No. 1 to 4. He

reiterated the submissions made in appeal memorandum as well as in

synopsis submitted during hearing.

5. I have carefully gone through the facts of the case, the impugned

order, the appeal memoranda and written as well as oral submissions made

by the Appellants. The issue to be decided is whether the impugned order,

in the facts of this case, confirming demand on Appellant No- 1 and

imposing penalty on Appellants No. 1 to 4 is correct, legal and proper or

not.

6. On perusa-l of records, I find that an offence case was booked by the

officers. of Directorate General of Central Excise Intelligence, Ahmedabad

against Appetlant No. 1 for clandestine removal of goods' Simultaneous

searches carried out at the premises of Shroff / Brokers / Nliddlemen

situated in Rajkot and Morbi resulted in recovery of various incriminating

documents indicating huge amount of cash transactions' On the basis of

investigation carried out by the DGCEI, it was alleged that various Tile

manufacturers of Morbi were indulged in malpractices in connivance with

Shroffs / Brokers and thereby engaged in large scale evasion of Central

Excise duty. During investigation, it was revealed by the investigating

\
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oflicers that the Tile manufacturers soid goods witJrout payment of duty and

collected sa,le proceeds from their buyers in cash through said

Shroff/Brokers/ middlemen' As per the modus operandi unearthed by the

DGCEI, the Tile manufacturers passed on the bank account details of the

Shroffs to their buyers with instructions to deposit the cash in respect of

thegoodssoldtothemwithoutbi]lsintotheseaccounts'Afterdepositing

the cash, the buyers used to inform the Tile manufach-rrers' who in turn

would inform the Brokers or directly to the Shroffs ' Details of such cash

deposit along with the copies of pay-in-slips were communicated to the Tile

manufacturers by the Customers' The Shroffs on confirming the receipt of

the cash in theii bank accounts' passed on the cash to the Brokers a-fter

deducting their commission from it' The Brokers further handed over the

cash to the Tile manufacturers after deducting their commission' This way

the sale proceeds was routed through Shroffs/Brokers/ middlemen'

7 . I lind from the case records that the DGCEI had covered 4 Shroffs

ald 4 brokers/ middlemen during investigation, which revealed that 186

manufacturers were routing sale proceeds of illicit transactions from the

said Shroffs/Brokers/Middlemen' I lind that the DGCEI has' inter alia'

relied upon evidences collected from the premises of Shri K'N' Brothers'

Rajkot, Shroff, and documents submitted by Shri Thakarshi Premji

Kasundra, Morbi, Broker during recording his statement' to allege

clandestine removal of goods by the Appellant herein' It is settled position

of law that in the case involving clandestine removal of goods' initial burden

of proof is on the Department to prove the charges' Hence' it would be

pertkient to examine the said evidences gathered by the DGCEI and relied

upon by the adjudicating authority in the impugned order 16 g6nfi1m the

demand of Central Excise dutY'

7.1. I find that during search carried out at the office n***:"t-1I'^:. *

Brothers, Rajkot, Shroff' on 22' 12 '2015 'certain 
private records were'seized'

The said private records contained bank statements of various bank

accounts operated by M/s K'N' Brothers' sample of which is reproduced in

the Show Cause Notice' I lind that the said bank statements contained

details like particulars' deposit amount' initiating branch code etc' Further'

it vras mentioned in handwritten form the name of city from where the

amount was deposited and code name of concerned middlemen/Broker to

whom they had handed over tl e said cash amount'
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7.2. I have gone through the Statement of Shri Lalit Ashumal Gangwani,

Owner of M/s K.N. Brothers, Rajkot recorded ol:23.12.2015 under Section

14 of the Act. In the said statement, Shri Lalit Ashuma-l Gangwani, inter

alia, deposed that,

"Q.5 Please giue detaiLs about gour raork in M/ s Ambaji
Enterpri.se, Rajkot and M/s K.N. Brotlers, Rajkot.

A.5. . . . . . . We haue opened the aboue mentioned 9 bank accollnts
and giue tLe details of these accounts to ttw Middlemen located in
Morbi. These middle men are working on behalf of Tile
Manufacturers located in Morbi. TYese Middlemen then giues our
Bank details to tlrc Tiles Manufacturers of Morbi who in turtt
further passes these details to their Tiles dealers located all ouer
IrLdia. The Tiles dealers then deposit cash in these accounts as per
the instruction of the ceramic Tiles Marutfacturers ulho in turn
inforrn tlre Middlemen. The Middlemen then inform us about the
cash deposited and the name of the citg from ulere the amount
has been deposited. We clrcck all our bank accounts through
online banking sAstem on the computer installed in our office and
take out tte printout of tte cash amount deposited during the
eitire dag in all the accounts arul mark the details on the pnntouts.
On the same dag, latest bg 15:3O lrcurs, u.te do RTGS to either NI/ s
Siddhanath Agencg and or to M/s Radhegshgam Enterprises in
Sakor Complex, Soni Bazar, Rajkot. In lieu of the RTGS, NI/s
Siddlwnath AgencA and or M/s RadheAshgam Agencg giues the
cosh amount. Th.e said cash is tlrcn distributed to concprtt
Middlemen.

Q.6: Please giue details of persons who had deposited the amotLnt

in gour firms.

A.6. We are not auare of any persons who had deposited the cash

amount in our bank accounts, tLrc ceramic Tile lllanufachtrers
direct the said parties to deposit the amount in cash in tlese
accounts. As alreadg stated aboue, we had giuen our bank

accounts d.etails to the middle man uLD had in turn giuen these

numbers to tlrc Tile Marutfacturers."

7 .3 I lind that during the recording of statement by Shri Thakarshi Premji

Kasundra, Morbi, a broker/middlemen, on 24.12'2015 and' 28'12'2Ot5,

certain private records were submitted. As reproduced in the Show Cause

Notice, the said private records contained details like name of shroff, cash

amount received, name of the person / authorized representative who

collected the cash from him, date on which cash was handed over and name

of the beneficiary of Tiles manufacturer of Morbi'

*1.4 I have gone through the Statements of Shri Thakarshi Premji

Kasundra, tulorbi, record ed on 24-L2'2015 and 2BJ2'2Arc under Section

Page 12 ol 77
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Shri Thakarshi Premji Kasundra, inter
14 of the Act' In the said statements,

alia, deposed that,

Stolement dated 24.1 ac 015:

'Q.1: Please erplnin the business actiuities of M/s' Gagatn Entetpise' Morbi'

A.1: M/s. Gagati Enterpise' Morbi is running business as a broker since

'irr.^ii.r,- zoli. t om naiaiig'iti tn" a"g to dag ,tork of the frm inctudtng,

Accounts. MA -finn o -o'dng ot o -*iddL"mc,n behteen Shroffs anrl
'^i"' .ti""rt,' it- are i;;;kt Tile manufachtrers/ Tiaders' In this

regard" my said clients opp*ii ^" 
and inform that their certain amount of

;Z;;; h;" been deposiiei- ia thetr cus-tom"ts tn the accounts of mg

Stroffs. Accordirr1tA, t dppriih ioncerned Shrot t9 deliuer the cash

amount to me for subseqt"i-iitmmdo" to my ilients' For this tuork' I

Z"Iii"iti"iiigl;co^ *itr;"@-6'os't" of the aiount' so distributed to the

concerned" Manufacturers/ 'i"X"i' 
| 1"'ti"r explain in detail thqt ma Shroffs

haue qiuen me a bank o.*uii'ia"i and the iaid number was gtuen bg me to

';:;'"f;;;;.";.;iil"iti-iliti'"tbusers oJ the tte monufacturers (who are ms

ctients) deposit the 
"oJn-' 

Ciiount 
- 

in lhe said occount oI the

Shroffs as per the instructions of lnn- Ci"^t" Tile mdnufacturers' Ma clients then

infofm me about the 
"r"h 

d;;;;;;;"d the name oi the city fiom u.)here the.

';\i;;;;i ;;;;;;; ilbi"it'a- iiiiii' tn" 
'aid 

amount is depostted in the o ccount

of m!.t Shroffs, ms worlc i" ;' ;;;;; iit 
"a"t' 

7'o^ the ltvoffs 
and detiuer the

iane to ms clients l tufttu; ;l;;;-;h;lst"t';tts stvi.Nitinbhai A' chitchani of

M/ s. Maruti Efierpase * ut sl'"iliii iii'p*r.'kaikot' used to detiuer the cosh

to me. Mu shroffs are M/ s' i";;";;tt'P;"e ond it/.s 
.India 

Enterpri'se' Raikot'

which is operated ng sna I{i#T'" 6i;;""i & M/ s' Ambaii'Enterpises and M/ s

K.N. Brottrcrs, botn siarutei i ;;ik"t, ;ti;i is operited bs Stvi Latitbhai

Ganguon|

O.3: Pteose produce all doanments/ files/ dialles/ registers' pertaining to aforesaid

irtsiness actirtit.r't of aor, rt'n- noilLii' i) i' c"a"t; itlteryri'se' Morbi for the peiod

Jrom inception of the fim to till date'

A.3: I produce hererttith one'Offce time' make N-otebook anlaining pages fiom

1 b 1 6b . The said noteboox 
"tiil"ir* 

ii" a"iiit" o7 
"otn "^ount 

receiued ftom the

shroffs for distibution 
'J:'' 

;"* ;;; to mg 9lients 
i e' Ceramic Tile

-oiiracarers/ TYaders, for *u'iZa'i i'* z4'1i'2015 to-21'12'2015 1 fitrther

e:qkrin the details shown "' 
["ii fri''i""i tniiin 

'ia" 
of Paoe No'l of the said

Notebook os under:

2758040 shiu 23-11 TPK

The first column '2758O4O' represents tle dmount reeiued ftom Shn Nitin

chiicani of M/ s- nai' iiit'i#*Zl"iit"i1"i1'l 112 
second crtumn "shiu"

reDresents the code ";;;'";;;; 
il-srttt hitt" chikani' The third column

'is-11' represe"" '#'*ali"-"i-;;;"i";*' 
The forth cotumn "TPK'

,firu""*1rc "nort 
abbreuiation of tnY noflrc'

In uieut ofthe aboue, I state that on 23'17'2015' I have receiued Rs'27'58'O4A/-

n* *iLt "f 
,r-'*ly Shri IVitin Chikani'

hr the. sam.e rnanner, the other bnties haue been ma'de duing tle course of regular

bzsiness in this notebook'
. 

s ide of Page No' 1of
Nou) I erylain tlt details shoutn at Entry No' 03 at the ight

tlrc said Note book as uncler:

4g773O Aliue Chandresh (3)

h

The Second cofumn aAliue' rePresent tle ade name giuen to the Ceramtc

Tiles Manufacfitrer '
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The third cofumn "(3)" represents the number of entries ofthe cash amount
tnade bA the custorners oJ Ceramic Tiles Manufacturers.

In uiew oJ the aboue, I state that on 24.17.2015, I haue paid Rs. 4'97'73O/- (sum

btal ofthree transactions) to Shi Chandresh of M/ s Aliue Ceramics.

In the same manner, the other enties haue been made duing the course,of regalar
business in this notebook.

Appeal Na : V2/4'l 44iRA'l/2tj2't

Q-5: Plea.se gtue the details of your clients i.e. Ceramic Tile

manufachtrers.

A.5: Sir, the follouing Ceramic Tile ManuJacturer/ traders are mg dients:

Statement dated 28.1 .2015

Q.4. Please state uho hcLs made the enties in these 28 records consisting of

Diaires and rtthg these entries haue been made?

A.4. I haue personallg made the entries in a.ll these 28 diaies' On some pages'

1i. -iig'^"a te d{fferent. Tlase enties haue been made bg mg son uheneuer-

l-"* ii Zt itidon ii in tn o6ce These enties pertains to ttte cash receiued

i;;;;;;;;;'shro11 and"cash paid to the Ceramic rite manufaciurers'

Q.5. Two tgpes of records are maintaited bg gou' One in the Witing pads and

;;;"; ;t "i polx"t'small diaies. PleaIi explain rthat thev contains?

A.5. I am frst eq)laining tle detaib m-entioned in the Wi-ting pads' The Witing
'i"a" 

iriii" ti aetits ,"ti'ia from the ceramic Tile manufacturers' The

manufacturers o, ni" ,.p""tiili'i r,atts me in the morning or noon and inform
'iii""":^ri"t-"t 

""sh 
deposited jim a particular cita- or sometimes the anlount to

iJ i.p""rlLi ti 
",ash'on 

tnoi iiu i'^ a ogracut11^clty The amount is tt.n

entered on the respectiue pagr:; ii +no"t"ias' i'e '000' are to be added lf tlre

amount is in thou"ona ona nui'ial then it is diff, erentiated ttith / ' For example

Rs. 8800/ - is lritten as a/ s' ini in that cqse-i\O' are to be added' Then the

)i^.-riin ira is 
^entioned 

lroi uthere the amount is to be receiued' Lastla rhe
';;;;;i;;";i"unt 

i" 
^",.dinl'i 

ii code word i'e ttle name of tt, B,,k and or
'i)r"ilJilni 

"""ount 
noue' o'iii trnru's name afier that will call the respectiue

Shroff and inform him tn" o""'iii name and tlle name of citg from uhere the

' P ae-e 14 of 27
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S..lVo Name of .the
Manufadurer

Tile Person coming
collecting cash

fo, Code used

Landgrace Ceramic Put
Ltd

Rojubhai LMR

2 Zet Granito Pvt Ltd Nanlan

3 Aqua Top Nimeshbhai ATP

4 Omson Anllbhai oMs
5 Ador Yoqeshbhai 4DR

6 Naga Ceramic Kantibtni NAYA

7 Koto Ceramic Mauankbhai ATAL

ti Qbo Ceramic Bipinbhai QBO

9 Dipson Ceramic Llardikblrui Hardik

1.0 Omano Ttles Nileshbha;i OMN.T

11. Bhaqat Laxmanbhai Bhaqat

12. Artou.t Ceramic Damii Doryi
13. Suntel Hitesh Suntet

14. Skumox Tltshar TLshar

15. Delta Darshan Parth

16 Okland Kishan OKK

Saheb Ceramic Niren Niren

1B Akmti Kantibhtti Akruti

19. Be Ceramic Prashant, Anil Bei

20 Dhoiant Polo

21 Dushl1ant LD

22 Itilto Ceramic Hitesh H202

23 Si ex Granito P Ltd Bhauin Smpx

24 Shree Ceramic Shaileshbhai SSS

Nanlan

17.

Presco Ceramic

LD Ceramic
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anrount is to be receiued' and when he rxlnfrms the receq)t' ue put d code mark

uiz'Star', mongt' on i ii i-a"t"' 
"gaii"t 

thot enh!' Different code mark has'

been allotted t" ai6tn"i iiion" Fo'2*o^pL "Star- has been atlotted to Shri

Lalit Gangu.tani o7 nrLiirit,-;-iiii"gte' hrLs blen--altotTed to Shri Nitin Chikani of
"n.iii iia' x i"'o,i'"iiin'" ieei a otted to stwl sandeep of JamnagaL "

7.5 I have gone through ttre Statement of Shri Prasad Padamnabhan

Krushna Rao P, Partner of M/s Raja Marketing, Hydrabad, recorded on

2A.O5.2Olg under Section 14 of the Act read with the Section 174 ol Cen:tral

GST Act, 2Ol7 - lnthe said statement' Shri Prasad Padamnabhan Krushna

Rao P, inter alia, deposed that his firm had purchased tiles from various

tilesmanufacturerandoneoftlemisM/sAliveTilesPvt.Ltd'Ivlorvi(Ans.

05). He also deposed that his firm had purchased tiles from M/s Alive Tiles

Pvt. Ltd. Morvi and others without invoice by adopting procedures to receive

more number of box of tiles than number of box declared in Invoice' He also

deposed that the amount such excess box to the tiles manufacturer'

depositing the amount in bank account nrmber informed by the said

manufacturer (Ans.10 and 1 1)'

7.5.L I have gone through the Statement of Shri Kunda

Nagabhushana Rao, Authorised Signatory of M/s Viay's Tiles Hub'

Bangluru, recorded on 01'06'2O19 under Section 14 of the Act read with

the Section 174 of Centml GST Act, 2017' In the said statement' Shri Kunda

Nagdbhushana Rao, inter a1ia, deposed that

"Que- 4- Whd dre tle products dealing bg our Company?

Ans-4. We are ettgdged in the trading of Ceramic Tiles and Sanitary uares

since 2O74.

Que-S.
the F.Y.

Pleaseprouidethenamesofthemajorsupptiersofgourcompangfor
2014-15 & 2015-16

Ans-s.Welndplrchased.CeramicTitesfromthefoltotlingtilemanufachters
iunng tlte F.Y.2Ol+-lS * 2O15-16:

1. M/ s. Valen'cia Ceramic Put' Ltd' Morbi

Z. tti/ s. falatt Cta"ed Tites' Morbi

i. fit 
". 

coio Ceramic hn' Ltd Morbi

a. 11i1s. filoo Ceromic Put: Ltd' Morbi

i. ti/ 
". 

w"t"o^e nlr,s Put'Ltd, Morbi 
,

a. ttiti,. cto,g Cerarnic PvL LJd" !{orbi
z. tti/ s etiui ntes PuL Ltd', Morui

a. il/ s eru Sa'titoryurare' Morui
"5. 

il/ 
" 

lao, Ct'*"i* Put' Ltd' Morui

lO, tlt t n'e'X' Ceramics India Put' Ltd' Morui

11'. it t n*,no Ceramics' Morui (Rarnai Granite)

Oue. 6 Hortt do gou made pagments to tlre aforesaid' manufocturers?

Ans.6 I state thr.t we haue';;; ;;;;';;; ihrousn chLques or RrGS and

sometime cash also

Oue. 8 : Please eqlain laue llou purchased Ceramic Tiles ftom I ' M/ s Ador

i)era ics Put. Ltd.', n'* "i"6zi*iiiJfii"" 
it,"" V-t'- yta" Morui' f ithout

:;;;;;;';;;;;;'eii"rnuiu' aiins the r'v'2o14-1s &' 2o7s-16 ?

V
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Ang.8 : We had purchased Ceramic Tiles Jrom 1. M/s Ador Ceramics put. Ltd..,
Morui qnd O2. M/s Aliue Tiles Put. Ltd., Morui under Central Excise Inuoices
duing the F.Y,2014-15 & 2015-16. F71rther, I submit ttlat LUe haue not
maintained ang records in respect of purchases uithout couer oJ Central Excise
inuoices duing the FY 2014-15 and 2015-16. Houeter, sometimes ue had
receiued mnre quantttg i.e. 5O-1OO Boxes than tle inuoice quantitg ftom M/ s Ador
Ceramics Ptt. Ltd., Morui and M/s A.liue Tates Prrr. Wd., Moral o&d .tlhe

pagment Jor the same ls pald. ln co'sh to therrn.

Que.9 : Hout Aou made pagmenls for the extra boxes to the aforesaid
manufachners utz. M/ s Ad.or Ceramics Put. Ltd., Morui and M/ s Aliue Tiles pvt-
Ltd., Morui ?

Ans. 9 We ttad made paAment in the bank accounts numbers provid.ed bg tlle
aforesaid manufacturers time to time.

Que. 10: Do gou knout the details of the bank account holders ?

Ans.8 : bVe did not knou] the details oJ the bank account holders, as per the
directions giuen bg manufachtrers, we had deposited the pagm.ents in the said
accounts.'

V"5.2 I have gone through the Statement of Shri Abhishek Chaudhry,

Partner of M/s Classic Marble, Kolkatta, recorded on 22.06.2019 under

Section 14. of the Act read with the Section 174 of Central GST Act, 2O17.

In the said statement, Shri Abhishek Chaudhry, inter alia, deposed that

"Que- 4. What are tlrc products dealing bg our Compang?

Ans-4- We ore engaged in tfle trading of Ceramic Tiles Granites and. Marbles
since 201 1 .

Que-S. Please provide the nanes of the major suppliers of gour compaag for
the F.Y.2014-15 & 2015-16.

Ans-S. We ttad purchased Ceramic Ttles from the follouing tile nanufacturers
duing the F.Y.2O14-15 & 2015-16:

1. M/s. Aatte Ceramic Put. Ltd, Morbi
2. lUs AHae Tiles htt. !,td,, Mor"at

3 M/s Omson Ceraamics, Morui
4. M/ s Sushine Tilesco. Put. Ltd., Morui

Que. 6 Hout do gou made paVments to the aforesaid manufacturers?
Ans.6 I state tllat ue haue made pagm.ents through cheEtes or RTGS and

sometime cash also.

Que. 9 : Please explain haue gou purchased Ceramic Tlles from aforesaid

manrufacturers without coueing of Central Excise htuoices duing the F.Y.2014-

15 & 2015-16 ?

Ans.9 : We had purchosed Ceramic Ttles ftom aforesatd manufacturers under

Central Excise Inuoices duing the F.Y.2014-15 & 2015-16. Further' I sub,zi.it that

we haue not maintained an, record.s in resped of purclnses without couer of

Central Excise inuoices duing the FY 2014-15 and 2015-16' However,

sometimes ute Lad receiued different grades than th.e mentioned. in the inuoice

from tlrcm and the payment for the sam-e is paid in the anrrent bank account

numbers of the companA mentioned in the inuoice.

Que. 10: Do gou knou) the detdils of the bank account holders ?

Ans.10 : We did. not knou) the detaits af the bank account holders, as per the

directions giuen bg manufachrers, ue llad deposited tlrc pagments in ttte said

accounts.n
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T.S.S.IhavegonethroughtheStatementofShriSunilKumariVlittal,

Director of M/s Mittal Marbles and Tiles Pvt. Ltd., Kolkata, recorded on

21.06.2019 under section 14 0f the Act read with the section 174 0f central

GST Act, 2017. ln the said statement, shri Sunil Kumar Mittal, inter alia,

deposed that

'Que- 4. What are the products dealing bg our Company?

We are engaged. in the trading of Cerannic Tiles and Marbles sinceAns-4
2009.

Que-S. Please prouide the names ofthe maior sttppliers ofgour compang for
the F.Y.2014-15 & 201'5-16.

Ans-S. We had purchosed Ceramic Tiles from the follouing tile manufachtrers

duing the.F.Y.2014-15 & 2015-16:

1. M/s. Aotte Ceramic PuL Ltd' Morbt

2. frI/s Alloe Tllds Pve. Ltd'' $orut
3 M/s Sitlc Touch Vitiified Put' Ltd'' Morui

4. M/ Actiue Ceramics Put' Ltd'' Morui

5. M/ s Keuin Ceramic htt' Ltd', Morui

6. M/ s Lemon Ceramic, Morui

Que. 6 How do gou made payments to the aforesaid manufachrers? 
- - -

Ans.6 I state tlurrt *"--iii-*oat pog"i* through cheqtes or RTGS and

somettme cash also.

Que. 8 : Please explain lnue gou purchased' C3rayuc Tiles Jrom aforesaid fiue

iloir\*drr.r" wiinout ci;ig 'j 
ct*ol a*"*" Inuoices during tle F'Y'2o14'

15 & 2015-16 ?

An's.8 : We had purchased Ceramic Tilzs from aforesaid manufachtrers under

Central Dxcise Inuoin" il'l"g-i" F'Y'2o 14-15 &bo 15-16' Further' I stbmit thlt

u)e tldue not maintairref, iil ,..iri i" respect of ,purcluses 
uitltout couer ,f

C."irii a*i". inwies dinng ilG FY to14'15. and 2075'16' Hotleuer'

som.etim-es *" rua ni"iiiiLnit grade" than.tle mentioned in the inuoice

from them afi tte pag;;it- i"'yZ7-ne.ts 1y1a 
in lte antrent bat* account

'ru ber" of tlrc compony mentioned in the inuolce

Que. g Hou gou mod'e pagnenls to the aforesaid nldnufaca)rers ?

Ans. g we ma 
^'a" i1a'i" Zli-iii i""x account iumbers provided bs the

aforesaid. rnatatfactttrers time to time'

Que. 70: Do gou knont the detaits of the bantk account holders ?

Ans'10: We did not know the det.rits of the 
-bank.account 

lnlders, o,S per the

directions siuen ba 
^;;f*;;;;:';" 

"had deposited' tle pagments in the sdid

;;;;;;i; ;; 
"*"ioned 

ii the tax inwice''

a. On analyzing the documentar5r evidences collected during sea-rch at

the oflice premises of M/s K'N' Brothers' Rajkot' Shroff' and documents

submitted by Shri Thakarshi Premji Kasundra' Morbi' broker/ middlemen

during recording 
- 

of statement' as well as deposition made by Shri Lalit

Ashumal Gangwani, owner of Ir4/s K'N' Brothers' and Shri Thakarshi'Premji

Kasundra in their respective Statements recorded under Section 14 of the

Act, I find that customers of Appellalt No' t had deposited cash amount in

bdhk accounts of Shroff M/s K'N' Brothers' Rajkot' which was converted

handed over to Shri Thakarshi Premji Kasundra'
irto cash bY them ano
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I\4orbi, Broker/ IVliddlemen, who admittedly handed over the said cash

amount to Appellant No. 1. AIso the buyers who had received the tiles

without payment of Central Excise Duty also confirmed il their statements

that they received the goods without invoice and deposited the cash against

such goods in to bank accounts as informed by the Appellant no. 01.

A. I On examining the Staternents of Shri Lalit Ashumal Gangwani, owner

ol I\4/s K.N. Brothers, Rajkot, and Shri Thakarshi Premji Kasundra, Ivlorbi,

it is apparent that the said Statements contained plethora of facts, which

are in t}re knowledge of the deponents only. For example, Shri Thakarshi

Premji Kasundra deciphered the meaning of each and every entry written

in the private records seized from his premises. He also gave details of when

and how' much cash was delivered to which Tile manufacturer and even

concerned person who had received cash amor:nt. He deposed that he used

to hand over cash received from Shroff to persons of Appellant no. t herein.

It is not the case that the said statements were recorded under duress or

threat. Further, said statements have not been retracted. So, veracity of

deposition made in said Statements is not under dispute.

E.2 I find that the Appellant No. t had devised such a modus operandi

that it was almost impossible to identifu buyers of goods or transporters

who transported the goods. The Appellant No. 1 used to inform IU/s K.N.

Brothers, Rajkot, Shroff, or Shri Thakarshi Premji Kasundra, ltlorbi,

lvtiddlemen, about deposit of cash in bank accounts of Shroff on receipt of

communication from their buyers and such cash amount worrld reach to

them thiough middlemen/brokers. When cash amount was deposited by

buyers of goods in bank accounts of Shroff, the same was not reflected in

bank statements, as emerging from the records. So, there was no details of

buyers available who had deposited cash amount in bank accounts of

Shroff. This way the Appellarrt No. 1 was able to hide the identity of buyers

of illicitiy removed goods. It is a basic common sense that no person will

maintain authentic records of the illegd activities or manufacture being

done by it. It is a-lso not possible to unearth all evidences involved in the

case. The adjudicating auttrority is required to examine the evidences on

record and decide the case. The Hon'ble High Court in the case of

International Cylinders Rrt Ltd reported at 201O (255) ELT 68 (H.P.) has

heid that once the Department proves that something illegal had been done

by the manufacturer which prima facie shows tlat illegal activities were

b
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being carried, the burden would shift to the malufactLlrer'

8.3 It is also pertinent to mention that the adjudicating authority was not

conductingatrialofacriminalcase,butwasadjudicatingaShowCause

Notice as to whether there has been claldestine removal of excisable goods

without payment of excise duty' In such cases' preponderance of

probabilities would be sufficient and case is not reqrrired to be proved

beyond reasonable doubt' I rely on ttre Order passed by the Hon'brle

CESTAT, Banglore in the case of Ramachaldra Rexins Pvt' Ltd' reported as

2Oi3 (295) E.L'T. 116 (Tri' - Bang'), wherein it has been held that'

*7.2 ln a case of clandestine acttuitg inuolvlng- suppression of production dnd

clandestine remoual, tT" 
"ti-t-piitii 

that fl;ll e;A-sion has to be established

bg tlrc Departme"t i"Z' ^"tiliiiit 
p..iciaon' Afier alt" a person indulging in

ciandesttne ,"ti"ita 
'ixt;'"iii;i"t 

f,ncoutton ti hide/ destros the euidence'

The euid.ence ,rrit bi;:i;f i;"iii""[ t"n ii tpxe of the best care taken bs the

oersons inuotuedt" ";;'#";;;;;t-iiuty 
i1 yin a sihtotion' the eniire facts

^and ciranmstan""" .,fi:;;":;;;;;J t'-ii i"'rc"a into and a decision h,.s to be

arriued at ,n tnt yli":dffi1 i'Jponat'""t" of.probabititu' and not ola ttle

sardstick q 'a,:s"lraiii!""ia;'d;;;i' "t 
tne aic*ion is beinq rendered in

"ryasi-jud'icial 
P ro ceeding s' "

8.4 I also rely on the Order passed by the Hon'ble Tribunal in the case of

A.N. Guha & co. reported in 1996 (86) E.L.T. 333(Tri.), vrherein it has been

held that,
,tn au sttch cases of ctandestine rem?'#:#:W';i:#.:fr:'i:#;i:
to proue tre same ui.th.mdt^:!::::::::'!.",-,,ln ri-"ia""". ttthiclq pima'ii'Ji*a*ig'a thetr buriten if thes ptoce * 

^1''2 J;;";d";i is pioaucea';;;,;*."-u-r*"!.*yff 
"lffffEi,:Tii:f,;:tr;;i'ff 

')7.,"inttnn"
'bu tie DePartment' Th
-rii- 

no 
"tonat"une 

remouaT" '

g. After careful examination of evidences available on record in the form

of documentary evidences as well as oral evidence' I am of the considered

opinion that the Department has discharged. initial burden of proof for

alleging clandestine removal of goods and the burden of proof shifts to the

assessee to establish by i"a"p""a""t "vidence 
that tfrere was no clandestine

removal and the """""""" 
cannot escaPlfrom-the rigor of law by picking

loopholes in the evidences placed by the Department' I rely on the decision

rendered by tJre Hon'ble lA^a"" High Court in the case of Lawn Te>rtile Mills

Pvt. Ltd' reported as Zofg (362) E'L'T' 559 (Mad')' wherein it has been held

that,
,30. The aboue ,facts u.lill clearlg :|*--:?", 

tte allegahon is o.ne

o f ctande sttne "l;::"'"; 
;; ;';; ;' tu'" t!1t'l:::;:::'i{:;: :{f"

":";;'; A',sat.,on is on tbe DePartme-rt

remouat*itno'i'inZ'i'ioilo'"uia''p"aT:::i!"X:y"#"";"y;"1;.';:;;";r,.=:,#;?:["fr"i.i::,n":"i:;;"i;;;i,te,inlo'"or
'i ' PsPcirtment to lt'
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clandestine remoual, uhere secrecies inuolued, there mag be cases
uhere direct documentary euiden-ce uill not be auailable. Hotueuer,
based on the seized records, if the Deparhnent is able to prima

facie establish the case of clandestine remoual and the assessee
is not able to giue any plausible explanation for the same, then ihe
allegation of clandestine remoual has to be held to be proued. In
other words, the standard and degree of proof, which is required
in such cases, maA not be the same, as in other cases utrere th.ere

is no allegation of clandestine remoual."

1@. The Appellant has contended that since cross examination of

Departmental witnesses were not allowed, their statements cannot be relied

upon while passing the order ald determining the duty amount payable by

it. In this regard I find that ttre Appellant No. t had sought cross

examination of Shri Lalit Ashumal Gangwani and Shri Jayesh Solanki of

U/s K.N. Brothers and Shri Thalarshi Premji Kasundra, Morbi during the

course of adjudication. The adjudicating authority denied the request of

cross examirration by observing in the impugned order, inter alia, as under:

.24.5 Further as di.sanssed aboue, all the persons had admitted
their respectiue role in this case, under Section 14 of the Central
Excise Act, 1944, uoluntailg, tthich is binding upon them and
relied upon in the case of tte Noticee. Further, I find that all the
persons had not retracted their statements. Therefore, the same
are legal and ualid pieces of euidence in tlrc eges of laut. Further,
I find that tlrc facts auailable on record and relied upon in the Shout
Cause Notice are not onlg in t:he form of oral euidences i.e.
Sta.tement of Shroff / Brolcer etc. but also backed bg documentarg
euidences i.e. Bank Statements, Dailg Sheet, Writing Pad etc-

recouered/ submitted bg tlle Shroff /broker. Therefore, I hold that
all these euidences are ualid and are correctlg relied upon in tle
Shout Cause Notice bg tle inuestigating agencA.

24.6 It is a settled legal position that cross examination is not
required to be alloued in all cases. The denial of opportunitg of
cross-examination does not uitiate tte Adjudication proceedings. I
place reliance upon the judgement of the Hon'ble High Court of
Madras in the case of M/ s Erode Annai Spinning Mills (Put) Ltd -
2019 (366) ELT 647, luherein it uas lrcld that u.there opportunitg
of cross examination uas not alloued the entire proceedings utill
not be uitiated

10. n I find that none of the Statements oi Shroff/ fuIiddlemen/Brokers and

Partners of Appellant No. 1 recorded during investigation have been

retracted nor there is any allegation of duress or threat during recording of

Statements. Further, ShrofI/Middlemen/broker have no reason to depose

before the investigating officers something which is contrary to facts. It is

also pertinent to mention that the present case was not one off case

involving claldestine removal of goods by Tile manufacturers of lvlorbi. It is

on record that DGCEI had simultaneously booked offence cases against 186

Page 2O of 77
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such manufacturers for evasion of Central Excise dut5r who had adopted

similar modus operandi by routing sale proceeds of illicitly cleared frnished

goods through Shroffs / Middlemen/brokers' It is also on records that out

of said 186 manufacturers, 61 had admitted and had also paid duty evaded

by them. So, the documentary evidences gathered by the investigating

officersfromthepremisesofShroffs/middlemencontainedtrailsofillicitly

removed goods and preponderance of probability is certainly against

Appellant No. 1' It has been consistently held by the higher appellate fora

that cross examination is not maldatory and it depends on facts of each

and every case. I rely on the decision rendered by the Hon'ble Bombay High

court in the case of Patel Engineering Ltd reported as 2ol4 (3O7) E'L'T'

862 (Bom.), wherein it has been held that'

'23. Tlerefore, u)e are of the opinion that it laill not be cotect to

hold. that io""p"J'i-o7"ti \i"t" and circumstances and in-'all

inqrii"", tn" igni ii 
"ioss 

eiamination can be asserted' Further'

as held" onor" *iin-ile or pincipte of nahtral justice must be

;p;;;; 
-iia pttiiia depeids ipon .seuerat factors and as

enumerated abou;'. Euen 6 ttn . is denial of tle request to cross

examine tto *it'Jt"1'JJ';;;;1i;'!' -t,,ithout 
ansthins mgre' la

such denial onn[i"']iti "it 
at inoignto -conelude 

that pnnciples

of natural justii ;";-;;t; violatid' Therefore' the judgments

relied upon bg 
-s:#"k;;;"*ala 

rrutst .be 
seen in t?e factuat

backdrop ona pti)ilo''iiT"t"in.. of the assessee's ease before

this Court."

LO.z By following the above decision and considering the facts of the

case, I hold that the adjudicating authority has not erred by not acceding

request for cross examination of ttre witnesses' as sought by Appellant No'

1

n1. The Appellant has also **"i::1 that the adjudicating

authority relied upon tf'" Sttt"*""ts of Shrof! Middleman/Broker as weli

as private records seized from tJre premises M/s K' N' Brothers and

submitted by Shri Thakarshi Premji Kasundra and but ignored that Shri

Chetankumar Hareshbhai Soriya' Director of Appellant No ' 1 ' had executed

aflidavit dated 11'07'2020 (Sr' No' 7201 dated 11'07'2020 of register

maintained by Notary) to ttt" "ff""t 
that they have not manufactured and

cleared Ceramic Tiles as mentioned in the impugned SCN without issutng

Central Excise invoic"""* without payment of duty; that neither he nor

ttreir other partriers have received any cash as mentioned in the scN'

11.X. I have gone through the aflidavit dated' ll'O7'2O2O {iled by'

Shri Chetarrllu"'" "t1"'onJsotiy" 
Appellant No' 2 herein' contained in
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appeal memorandum. I find that as narrated in para 3 of Show Cause

Notice, summons was issued to the Appellant by the investigating authoritlr

on 21.09.2016 to give oral statement but they did not appear and sought

extension of time. The Appellant was again issued summons on O9.O2.2O18,

16.05.2018 and 27.O5.2O18. Appellant No. 1 was also issued letter dated

17.11.2017, 2.l2.2OlB and 28.01.2019 for producing documents by the

investigating authority but they failed to appear before the investigating

authority. Thus, opportunities were given to the Appellant to explain their

position. However, they chose not to ava i'l the opportunity. It is apparent

that fiIing aflidavit after issuance of Show Cause Notice is merely an

afterthought arrd it has no bearing on the outcome of this case.

n2" The Appellant has contended that in the entire case except for so

called evidences of receipt of money from the buyers of tiles through Shroff/

ldiddlemen/ Broker, no other evidence of manufacture of tiles, procurement

of raw materials including fuel and power for manufacture of tiles,

deployment of staff, manufacture, transportation of raw materials as well

as finished goods, payment to all including raw material suppliers,

transporters etc. in cash have been gathered. The Appellant further

contended that no statement of any of buyers, transporters who transported

raw materials and finished goods etc. are relied upon or even available. It is

settled position of law that in absence of such evidences, grave allegations

of clandestine removal cannot sustain and relied upon various case laws.

ll2. tr I find that the investigating officers gathered evidences from the

premises of M/s K.N. Brothers, Rajkot, Shroff, and Shri Thakarshi premji

Kasundra, Morbi, Middlemen, which indicated that Appellant No. I routed

sales proceeds of illicitly removed goods through the said Shroff and

Middlemen/ Broker. The said evidences were corroborated by the

depositions made by Shri Lalit Ashumal Gangwani, Owner of IvI/s K.N.

Brothers, shri rhakarshi Premji Kasundra, Morbi, during the course of
adjudication. It is a-lso observed from the statement of shri sunil Kumar
Mittal, Director of M/s Mittal lVlarbles and riles Rrt. Ltd., Kolkata, recorded

on 21.06.2019, Statement of Shri Abhishek Chaudhry, partner of I\{/s
Classic l\4arble, Kolkatta, recorded on

Nagabhushana Rao, Authorised Signatory

Bangluru, recorded on 01.06.2019 ald

22.06.2019, Shri Kunda

of IVI/ s Viay's Tiies Hub,

Statement of Shri prasad

Padamnabhan Krushna Rao p, partner of M/s Raja Marketing, Hydrabad,
recorded on 28.05.2019 that they had purchased goods from Appellant No.
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1 and tJ,ey deposited. cash amounts in the bank accounts as given by

Appellant No. 1. Further, as discussed supra' Appellant No' t had devised

such a modus operaldi that it was difficult to identify all buyers of goods

or transporters who transported the goods' In catena of decisions' it has

been held that in cases of clandestine removaf it is not possible to unearth

all the evidences ald Department is not required to prove the case with

mathematical precision. I rely on the Order passed by the Hon'ble CESTAT'

Ahmedabad in ttre case of Apurva Aluminium corporation reported at 1996

(261) E.L.T. 515 (Tri. Ahmd'), wherein at Para 5' 1 of the order' the Tribunal

has heid that,
*Once again the onus of prouing that th'eg 

.haue 
accounted for all

t; g";i; prrau".a, "ti!" 
to tire appellaits and theg kaue failed

;;-;i;i";g. this birdln' Tleg ttint tte d'epartmert to staw'

ctnllanwise details ii gooa" tinsponed or not transported' 'I'lrcre

iii 
""u"rot 

deasioiiif Hon'ble 1up" " 
Court and High courts

utlrcrein it lw.s beerlrti-tnot in ich clan'destine actiuties' onlg

;;p;;";i hi:"tsfxin "u"n 
activittes lotoras atl tle detalls

and it ut outd 
"rt 

a 
"" 
i J" 

"*li \ii 
ing inu esag ating officer to unea.rth

all th.e euiden ." '"6ii'"i "ia 
p'{". tttith matlematical precision'

. 

the eua.sion or the other illegal achufites" '

13. In view of above, the rrarious contentions raised by Appellant No' 1

are of no help to them and they have failed to discharge the burden cast on

them that they had not indulged in clandestine removal of goods' On the

other .hand, the Department has adduced sufficient oral and documentary

corroborative evidences to demonstrate that Appellant No' 1 indulged in

clandestine removal of goods and evaded paym:nt of Central Excise duty'

I, therefore, hold that confirmation of demand of Central Excise duty

amounting to Rs' 68,41'066/- by the adjudicating authority is correct' legal

and proper. Since demand is con{irmed' it is natural consequence that t}re

confirmed demand is required to be paid along with interest at applicable

rate under Sectiori t fae of ttre Act' I' therefore' uphoid order to pay interest

on confrrmed demand'

!4. The Appellant has contended that Tiles were notified at Sr' No' 58

and 59 under Notihcation No' 4gl2Oo8-C'F,'(N'T') dated 24'12'2008' as

amended issued under Section 4A of the Act and duty was payable on the

retail sa'le price declared on the goods less abatemen t@ 45%' Though there

is no evidence of manufacture and clearance of goods that too without

declaration of RSP/MRP' duty is assessed considering the so called alleged

refilised value as abated value without any legal backing' The Appellant

further contended that duty is to be determined as per Section 4A(4) of the
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Act read with Rule 4(i) of Central Excise (Determination of Retail SaIe Price

of Excisable Goods) Rules, 2008, which provided that highest of the

RSP/lvIRP declared on the goods during the previous or succeeding months

is to be taken for the purpose of assessment.

X.4.L I {ind it is pertinent to examine the provisions contained in Section

4A of the.Act, which are reproduced as under:

" Section 44. Valuation of excisable goods uith reference to retail
sale pice.- (1) TE Central Gouernment maA, bA notifi.cation in
the Official Gazette, specifg ang goods, in relation to which it b
required, under tLe prouisions of tte [Legal Metrologg Act, 2009 (1

of 2010)l or the rules made thereunder or under anA otler laut for
the time being in force, to declare on the package thereof the retail
sale price of such goods, to uthich the prouisions of sub-section (2)

sholl applg.

(2) Where the goods specilTed under sub-section (1) are excisable
goods and are chargeable to dutA of excise with reference to ualue,
thea nofititlstanding anAthing contained in section 4, such ualue
shall be deemed to be the retail sale pice declared on such goods
less szch amount of abatement, if arry, from such retail sale price
as the Central Gouemment maA allou bg notification in the Official
Gazette."

L4.2 I find that in terms of the Legal Metrolory Act, 2O09, retail sale price

is required to be declared on packages when sold to retail customers. This

would .mean that when goods are sold to customers, other than retail

customers, like instihrtional customers, tlle provisions of Iegal hletrolory

Act, 2009 would not be applicable.

14.3 On examining the present case in backdrop of above provisions, I find

that Appellant No. t has not produceci any evidences that the goods were

sold to retail customers. Furltrer, as discussed above, Appellant No.l had

adopted such a modus operandi that identity of buyers couid not be

ascertained during investigaLion. Since, applicability of provisions

contained in Legal Metrologr Act, 2oo9 itself is not confirmed, it is not

possible to extend benefit of abatement under Section 4A of the Act. Even if

it is presumed that all tJre goods sold by Appellant No.1 were to retail

customers then also what was realised through Shroff/Middlemen cannot

be considered as MRP value for the reason that in cases when goods are

sold through dealers, realised value would be less than fuIRP value since

dealer price is always less than NIRP price.
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tr 4.4 As regards contention of Appellalt No' 1 that duty is to be determined

as per Section 4A(a) of the Act read with Rule 4(i) of Central Excise

(DeterminationofRetailsalePriceofExcisableGoods)Rules,2008,.Ifind

it is pertinent to exarnine the provisions of Rule 4 ibid, which are reproduced

as under:

RULE 4. Where a manufacturer removes the excisable goods specified under sub-

section (1) of section 4A of the Act' '-Aj ' iiino"t declaring the retail sale price on the packages of such goods; or
'Ol 

by declaring the retail sale price, which-is not th-e retail sale price as

'riq"ir"d tL be declaied under the piovisions of th-e Standard's of Weights and 
-

ieasures Act, 1976 (60 of 1976) ir rules made thereunder or any other law for the

time being inforce; or
(c) Ey iectaring the retail sale Price but obliterates the same afer their

removal from the place of manufacture,

it", ini ,"iit tie pr;"i o7 suih goods shall be ascertained in the following manner'

namely:-'ii 
itL, *o""focturer has nanufactured and re-mov.ed identical goods' tttithin a 

..

neriod ofone month, before o, oft"' 
'"*ouol 

of such goods' by declaring the retail

';;;;ril;';:;,"inn"'oih i"tfiia retuil sate price shatt be taken as the retait sate

price of such goods :
(iil if the retail sale price cannot be ascefiained in terms of clause (i), the retail s.ale

':1,:"';:; r:;;;';;;;t"iriti" ,'.**ined bv conductins the enquiries in the retait 
.

';;,*' ?,;;",:;;;;;;;""d' is;; normattv been sotd atir about the sdme time of the

r:emoval of such goid" 7ro* the place of.man.ufaTture : . . .

Provided that d more thon oni ietoit site priie is ascertained under clause (i) or

"i^"tr-ii, 
rn"i, the highest of the retail s;le price' so ascertained' shall be talen as

the retaii sale price of all such goods'

Explanation- ' for tne pu'posit iiin* rule' whe.n re.tail sale price is required to be

ascertained basea on 
^o't'il"qiiries' 

the said inquiries shall be carried out on

sample basis-

X4.5 I find that in the present case, the Appellant No' t has not

demonstrated as

envisaged under

tohowtheircaseiscoveredbyanyofthesituationas

sub clause (a), (b) or (c) of Rule 4 ibid"' Hence' provisions of

Rule a(! ibid is not applicable in the present case'

14.6 In view of above, plea of Appellant No' 1 to assess the goods under

Section 4A of the Act cannot be accepted-

15, The Appellant has contended that a1l the allegations are baseless and

totally unsubstantiated', tJrerefore' question of alleged suppression of facts

etc. also does not arise' The Appellant further contended that none of the

situation suppression of facts' wil1fu1 mis-statement' fraud' collusion etc'

as stated in Section 11A(4) of the Central Excise Act' 1944 exists in the

instant case but it is alleged suppression of facts in the impugned order

based on the general allegation. I find that the Appenant No. 1 was found

indulging' i1 clandestine removal of goods and routed the cash through
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Shroff/Middlemen/Broker. The modus operandi adopted by Appellant No. 1

was unearthed during investigation carried out against them by DGCEI,

Ahmedabad. Thus, this is a clear case of suppression of facts with intent to

evade payment of duty. Considering the facts of ttre case, I am of the opinion

that the adjudicating authority was justified in invoking extended period of

limitation on the grounds of suppression of facts. Since invocation of

extended period of lirnitation on the grounds of suppression of facts is

upheld, penalty under Section llAC of the Act is mandatory, as has been

held by the Hon'lrle Supreme Court in the case of Rajasthan Spinning &

Weaving Mills reported as 2009 (238) E.L.T. 3 (S.C.), wherein it is held tlat
when there are ingredients for invoking extended period of limitation for

demand of duty, imposition of penalty under Section 11AC is mandatory.

The raLio of the said judgment applies to the facts of the present case. I,

therefore, uphold penalty of Rs. 68,41,066/- imposed under Section I lAC

of rhe Act.

16. Regarding penalty imposed upon Appellants No. 2 to 4 under Rule 26

of the Rules, I find that the said Appellants were Partners of Appellant No.

1 and were looking after day-to day affairs of Appellant No. 1 and were the

key persons of Appellant No. 1 and' were directly involved in clandestine

removal of the goods manufactured by Appellant No. 1 without pa5rment of

Central.Excise duty and without cover of Central Excise Invoices. They were

found concerned in clandestine manufacture and removal of such goods

and hence, they were knowing and had reason to believe that the said goods

were liable to confiscation under the Act and the Rules. I, therefore, find

that imposition of penalty of Rs. 5,O0,000/- each upon Appellants No.

2 to 4 under Rule 26(1) ofthe Rules is correct and legdl.

17. in view of above, I uphold the impugned order and reject the appeals

filed by Appellant Nos. 1 to 4.

18. qffi Erfi dff G qffi ml frqdr<rsqtm<-0i- t ftqrqrfl't I

18. The appeats fited by the Appettants are disposed off as above.

q/Attestod

't--
!tr."s.
N.6. G i,rrlYt}

F-zb

F.No. V2/ 4 1 -44/ RAJ/ 2O2 I
Date: 2ff-02-2o22

-ssrR!
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+n t,
fr. aar$d er{tr cr. ftE}c

a-q<rfiq{rwqr{t,

flAm.qf6604iP 7, 1iq,
euftr< gr rr4,
ffi- 3oao+z r

M/s Alive Tile Pvt. Ltd.,
Survey No. 604/P7, Ghuntu,
Lalhdhirpur Road, 8A Nationai
Highway, Mowr-363642

To,
1

*+a-qg;qr<Et{r !ilt frRal
Rtsrd,

d. rsrcd drse.q en. ftEeB
e-qtrfrqrmqFt,
q?ft-qk6o4/P 7, &,

nreltf< 5< ai"i,

ffi- eogo+z r

2 Shri Chetankumar Hareshbhai Soriya,
Director of M/s Alive Tile Pvt. Ltd.,
Survey No. 604lP7, Ghuntu,
Lakhdhirpur Road, 8A National
Highway, Morvi-363642

4'aqff-6raffq*fuqr
Rtqr+,

fi. rurga ur{eq qr. frE-E
e-q(rfi{(rq-cFt,
q{+-qk 604/P 7, IjR,
veBtg{qr$,
ffi- sogo+z r

3. Shri Rajanikant v Panchotia,
Director of M/s Alive Tile Pvt. Ltd.,
Survey No. 6O4lP7 , Ghuntu,
Lalhdhirpur Road, BA National
Highway, Mor..r r- 363642

frftqrt<tr€Cq mffiqt
frtqr+,

t't. uarge'erfles eT. ftF-c
s-q rFSq {Hqtrt,
qA +.qIE 604/P 7, !iq,
e-ek< g{ crd,

ffi- 363642 t

4. Shri Kishorbhai L KalikasniYa,
Director of M/s Alive Tile Pvt. Ltd.,

Survey No. 604lP7, Ghuntu,
Lakhdhirpur Road, BA National
Highway, Morvi-363642

qRfrE:-

1 ) Eq .}f Effi dq qi a-sr 6-{ q?i adq ts_drc {-cfi, IrlRro da,'rroc-{-EE o1 qlrFrfr

fur
2) qff ; o{rsfi ,{q \fti eEr o-t Ei irdq s-orq g.o, ruote ongffi rdq' iT-s+tc +}

3n-q{TfitrTrffifur

3) qp-a GfiTdH, TqG€-qr6t\ftia;-dqcflIE{eo, {m+tc argfiTrirq, {rsfl-i

ol sn-qsq-fro.ffifut

4) rigffi3nTfi (qtrsE -10), {rw rq \fti Q-dr qtr (rd ad}q 3-flE {iq', 4th riB-d

*6"tfi*lWaTdRtrtrs,{q-mcft],eflr107(1s)ofGSrAct'2017b
erSenwrorfrfut

s) 3q1qr6|t|fi 3{rTffi, q-qqd€-dr or Ei idqs-orEEo, ffi qu-6-f, l/ll srsft'lz

.iflgffirf,q, rrqs.tc an +nq{tr6' fl{qrfr td t

6) iIrdF550l

Page 27 of 77

Bu R.P.A-D.




